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Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956. 

 

After an exchange of correspondence consisting of a number of letters and other 

documentation, I met with the complainant and his broker, Mr W Punt, at the Land 

Claims Court in Johannesburg on 12 March 1998.  I met with Ms Barbara Wallace, the 

principal officer of respondent, Mr George Coetzee, a trustee of respondent and Mr 

Simon Peile, an actuary and senior director of Alexander Forbes, Consultants and 

Actuaries, at my offices on 2 April 1998.  Neither party was legally representated. 

 

The hearings were of an informal nature and neither party adduced oral evidence under 

oath.  In determining this matter therefore, I have relied exclusively on documentary 

evidence and arguments put to me in writing and orally. 

Having completed my investigation I have determined the complaint as follows.  These 



are my reasons. 

 

Background to the complaint 

 

The complainant is Dr Petrus Johannes Muller, a retired member of the respondent.  

Prior to his retirement he was a senior member of the editorial staff on Rapport 

newspaper. 

 

The respondent is a defined benefit fund which was established with effect from 1 

January 1960.  The fund is duly registered under the Pension Funds Act of 1956 and in 

terms of its rules has as its object the provision of retirement benefits for its members 

and the dependents of its members. 

 

In terms of rule 29 of the rules of the respondent, the respondent is controlled, 

administered and represented by seven trustees.  Three of the trustees are appointed  

by the board of directors of Nasionale Pers Bpk, the participating employer, from 

amongst their numbers.  The remaining four trustees are the executive officer, the 

financial manager and the senior personnel manager of Nasionale Pers Bpk as well as 

one other functionary appointed by the chief executive officer.  The members of the 

respondent have no right to elect trustees nor do they have any right to remove the 

trustees.  In terms of rule 29(4)(a) a trustee can be removed by the board of directors of 

the participating employer presumably, although the rule does not say this, on 

reasonable and fair grounds. 

 

On 20 September 1996 the trustees of the respondent held a meeting to discuss the 

possible restructuring of the fund.  The meeting was attended by Mr Simon Peile 

representing Alexander Forbes Consultants and Actuaries who took the trustees 

through a discussion document outlining a restructuring proposal, which was then 

approved by the trustees. 

 

From the minutes it appears that the restructuring scheme had the following elements:- 

In-service members of respondent would be given the option to transfer to a 

defined contribution fund. 

The defined benefit fund (respondent ) would be closed to future members. 
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The transfer values offered to transferring members would be enhanced in order 

to provide an inducement to transfer. 

 

Pensioners in the fund would also receive a minimum increase of 30% in their 

pensions and the liability for these pensions would then be outsourced to 

insurance companies. 

 

Between 20 September 1996 and 1 January 1998, various steps were taken to 

implement this restructuring proposal.  During this time rule 5 of the rules was amended 

to provide that after 31 January 1997 no employee could become a member of the 

respondent.  In other words, the fund was closed to further membership from that date. 

 

In the latter half of 1996 the complainant entered into discussions with the respondent  

concerning his entitlement on retirement to transfer his actuarial reserve to another 

fund.  This resulted in extensive correspondence between the parties, resulting 

ultimately in this complaint lodged with my office under cover of a letter dated 14 

January 1998.  It is common cause between the parties that the complainant has 

complied with the provisions of section 30A(1) of the Pension Funds Act which requires 

a complainant to lodge a written complaint with the pension fund or the employer who 

participates in the fund before lodging it with the Pension Funds Adjudicator.  It is also 

common cause that the respondent has properly considered the complaint and has 

replied to it in writing as required by section 30A(2). 

 

The Complaint 

 

The complainant=s complaint relates to the application of the rules of the respondent and 

alleges that the decision of the trustees concerning his pension is an improper exercise 

of their powers.  He seeks an order setting aside the trustees= decision and requests me 

to grant him the relief as set out hereunder. 

The complainant took early retirement with effect from 31 October 1996.  Shortly before 

going on retirement, the complainant requested that his full actuarial reserve be 
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transferred to another pension fund.  He was advised that because the fund was a 

defined benefit fund, it was not possible to assist him.  It was explained to him that if he 

wanted access to his pension capital, he would have to resign and make do with his 

withdrawal benefit, in which instance he would be entitled only to a refund of his own 

contributions plus interest.  Accordingly, the complainant elected to receive a one third 

cash lump sum and a monthly pension in accordance with the rules. 

 

On 3 March 1997, the complainant again addressed a letter to the chairman of the 

respondent in which he referred to his earlier letter and asked for further consideration 

to be given to his request in the light of the fact that the practice of allowing pensioners 

to transfer out of funds was becoming more common in the industry. 

 

On 24 March 1997 Mr Vosloo, the chairman of the respondent, responded to the 

complainant=s letter.  He informed the complainant that the trustees had recently 

decided to amend the rules of the fund to permit pensioners to transfer the capital value 

of future pension payments to a registered life insurer in order to purchase alternative 

pensions.  Mr Vosloo suggested to the complainant that he should wait until matters had 

been finalised before taking any further steps. 

 

The amendment referred to by Mr Vosloo in his letter of 24 March 1997, was in fact 

adopted by the trustees at their meeting on 7 March 1997.  It was approved by the 

Registrar of Pension Funds, as required in terms of section 12(4) of the Pension Funds 

Act, on 22 July 1997.  The amended rule is rule 10(6) of respondent=s rules.  Rule 10 

deals with retirement benefits.  The text of the rule submitted for approval is in Afrikaans 

and reads as follows: 

 
Indien >n lid versoek en met inagneming van die behoeftes ná oorlegpleging met hulle, 

en nadat >n vrywaring ten opsigte van die afhanklikes verkry is, kan die Fonds die lid se 

reserwewaarde aanwend om >n pension vir die lid aan te koop by enige geregistreerde 

lewensversekeraar.   

 

The rule can be translated into English as follows: 
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Should a member so request and having taken into account the needs of the 

dependants, and after consultation with them, and after an indemnity is received from 

them, the Fund may apply a member=s reserve value to purchase a pension from any 

registered life insurer.  

 

Sometime between April 1997 and August 1997 (the exact date is not apparent from the 

evidence available) the trustees took a decision to permit pensioners who had retired 

before 1 February 1997 to transfer out of respondent and to choose between two 

alternative pensions; namely:- 

 

(a) a Awith profits@ insured pension with Sanlam (bonus pension) or Old Mutual 

(pension OptiPlus) 

 

(b) an investment-linked pension with Sanlam or Old Mutual. 

 

Pensioners taking up this offer would receive an enhancement in the value of pensions 

in the amount of 30%. 

 

The effective date of the transaction would be 1 January 1998. 

 

The aim of the scheme, as stated in the documentation submitted to the Registrar in 

terms of section 14 of the Act, was to transfer respondent=s obligations in respect of this 

category of pensioners to one of the registered insurers.  Ultimately, 105 pensioners 

transferred to the investment-linked pension administered by Sanlam, 300  to the bonus 

pension administered by Sanlam, 6 to the OptiPlus at Old Mutual and 49 to the 

investment-linked option at Old Mutual (Galaxy). 

 

On 21 August 1997 the trustees distributed information to the pensioners describing the 

difference between the options available to them.  The bonus pension option was 

described as an insured (guaranteed) pension with profits which can be purchased with 

the retirement capital.  Under such an arrangement the insurer guarantees the pension 

for the duration of the pensioner=s and his dependant=s lifetime.  This pension is 

structured to provide benefits more or less in line with the defined benefit pension 
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provided for in respondent=s rules.  Thus the benefits, dependant=s rights etc were  

unaffected.  Additionally, the bonus pension provides for a benefit of 8 times the monthly 

pension at the date of death.  The essential difference, though, was that whilst the rules 

guaranteed a minimum annual increase of 2% the increase guaranteed by the bonus 

pension depends on the growth of the investment.  The trend has been for such 

pensions to keep abreast of inflation. 

 

The investment-linked pensions allow for greater flexibility.  Here the retirement capital 

is invested in an individualised account to which the pensioner has access on a flexible 

basis.  A pensioner is entitled to an annual withdrawal of an amount between 5% and 

20% of the balance of the investment account.  The pensioner is permitted to invest into 

two portfolios.  He or she shall be entitled to shift between various portfolios against 

payment of a fee.  The capital value is transmissible on death to the heirs or the estate 

of the pensioner without the necessity of life insurance cover. 

 

The essential difference between the investment-linked pension and the bonus pension 

or the defined benefit provided by the respondent is that in the investment-linked 

arrangement the risk of investment performance is carried by the pensioner personally. 

 

On 1 November 1997, the complainant addressed a letter to the chairman of respondent 

requesting that he be given the opportunity to invest his capitalised pension into an 

option other than those proposed by the trustees.  He pointed out that he had done the 

necessary research and taken advice which demonstrated to him that he would be able 

to obtain a better benefit more suited to his needs were he permitted to invest in the 

open market, within acceptable limits. 

 

The complainant sets out his motivation as follows: 

 
My motivering hiervoor - wat ek nie in my brief gemeld het nie - was dat my vroeë 

aftrede uit die diens van Rapport spesifiek bedoel was om >n nuwe loopbaan te begin.  

My behoefte was daarom nie soseer aan pensioen nie, maar aan kapitaalgroei vir >n 

toekomstige pensioen.  Vandaar my alternatiewe versoek dat ek toegelaat word om my 

opgegaarde bydrae in >n ander pensioenfonds te stort. 
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The letter makes reference to a number of possible options with different insurers.  

During the course of the next few months the complainant relied upon a comparison 

between the options presented by the respondent and a level, single-life annuity from 

Momentum Life. 

 

At the meeting with me in Johannesburg, the complainant explained the advantages of 

the arrangement he favoured.  The benefits are computed on the assumption that the 

complainant shall be able to invest a capital sum of R1 479 810,66, being the capital 

value of his present pension enhanced by 30%.  His proposal has the following 

attributes: 

 

1. The gross pension obtainable outside of the Sanlam/Old Mutual options 

offered by the respondent would be between 22 and 32 times higher.  

This is because the level, single-life annuity permits a higher monthly 

withdrawal.  Thus, under the options presented by the respondent the 

complainant would have received a pension in the region of R6 856,00 - 

R8 912,80 per month.  Under the single-life annuity he would receive an 

amount of R21027,70 per month. 

 

2. However, because the capital value is not guaranteed in a single-life 

annuity, it would be necessary for the complainant to obtain life insurance 

to cover the capital sum.  The cost of cover is estimated at R3 129,29 per 

month.  This would reduce the monthly pension to an amount of 

R17898,41. 

 

3. The life insurance cover assures the widow of receiving the invested sum 

 plus growth should the complainant predecease her.  As this would 

represent the proceeds of a life insurance policy, the amount would be tax 

free entirely and available for the widow to reinvest as she wishes.  If she 

opted to buy a pension it would be of the same order as the complainant=s 

and not the reduced widow=s pension provided for in the options made 
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available by the respondent.  According to the complainant, it would put 

the widow in a more advantageous position. 

 

4. The complainant has indicated that of the R17 898,41 net pension per 

month, he intends to utilise R10 000,00 per month to invest in a 5 year 

endowment contract.  Such endowment contracts are open-ended and on 

maturity can afford the opportunity for tax free - interest free withdrawals  

at any time.  This makes it possible for the complainant to give himself a 

tax free increase as and when he requires it.  Moreover, should the 

complainant during the first 5 years require additional pension to 

supplement the remaining R7 898.41 per month he could simply reduce 

the contributions to the endowment.  The capital value of the investment 

after 15 years at 14% would amount to R5 668 250,00 and compares 

favourably with the capital value of the pension under the other two 

options offered by the respondent. 

 

The complainant has based his proposals and computations upon a memorandum 

furnished to him by his financial broker Mr Willem Punt on 10 January 1998.  This 

memorandum is annexure 2 to the complainant=s complaint.  In its response to the 

complaint, the respondent does not take  issue with these figures.  Nor has it presented 

any alternative evidence  which demonstrates Mr Punt=s computations to be  in any way 

inaccurate.  Whilst, it must be assumed that these projections are estimates, it can also 

be assumed that the results set out in the memorandum are attainable.  

 

Subsequent to the complainant=s letter of 1 November 1997 there was an exchange of 

correspondence and a number of telephonic discussions between the parties.  The 

initial attitude of the respondent was that the complainant was obliged to select from one 

of the two options or to remain a member of the fund.  Eventually in a letter of 17 

November 1997, signed by Mrs B Wallace the principal officer of the fund and Mrs A 

Pienaar the occupational social worker, the respondent explains its position as follows: 

 
Die Kuratore van die Fonds het verder beslis dat the twee genoemde opsies slegs by 

Sanlam en Ou Mutual geneem kan word omdat hulle die twee 
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beleggingsportefeuljebestuurders van die Fonds is.  Daar is besulit op >n bedeling so na 

as moontlik aan die huidige, sonder om pensioentrekkers te verwar ten opsigte van die 

hoeveelheid keuses. 

 

Daar is met dié twee genoemde Versekeraars onderhandel dat geen kommissie 

betaalbaar is op die oordrag van die Fonds nie, sodat die pensioentrekkers die volle 

voordeel uit die oordragtransaksie geniet. 

 

U het wel 30 October 1996 as pensiontrekker van die Nasionale Pers Pensioenfonds 

afgetree, en gevolglik word u nou die keuse gebied dat die Fonds >n ander pension 

namens u by een van die genoemde Versekeraars kan aankoop. 

 

Wees verseker dat the Kuratore van die Fonds nie afstand doen van die band met die 

pensioentrekkers van Nasionale Pers nie.  Dit was dus een van die voorwaardes 

waaraan die Versekeraars moes voldoen dat die databasis van die pensioentrekkers op 

datum gehou moet word om the Fonds gereeld van veranderinge in te lig.  Die kontak 

tussen die goedgekeurende Versekeraars en die Fonds is noodsaaklik ter wille van die 

voortsetting van gewone administrasie wat gepaardgaan met the betaking van u 

maadelikse pensioen. 

 

After further negotiations, it was agreed to refer the matter back to the board of trustees 

and advice was sought from Mr Simon Peile, the actuary involved in the restructuring 

process.  Mr Peile has submitted a report dated 8 December 1997 in which he 

addresses himself to the complainant=s request.  Mr Peile=s comments are instructive 

and deserve to be cited in full: 

 

My comments are: 

 

The fund rules are wide enough to accommodate both the offer made to the pensioners 

by the trustees, and the request to the trustees from Dr Muller.  The Rules do not 

however oblige the trustees to accommodate the pensioner=s request, and the trustees 

may therefore set certain parameters within which they will accept a pensioner=s 

request. 

 

The trustees= decision to offer pensioners with-profits type annuities is commendable 
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and in line with the decisions made by many other boards of trustees as these annuities 

most closely match the features of the pensions that pensioners could have expected to 

receive from the fund, particularly with regard to annual increases and the benefits 

payable upon the death of a pensioner. 

 

The investment-linked annuities are however of a different character and if poorly 

managed by the pensioner could possibly lead to the pensioner eventually being in a 

worse position that the pensioner would have been, receiving a pension from the fund.  

However, if well managed by a financially-literate pensioner who has additional assets, 

an investment-linked annuity can have many merits and therefore it is not unusual in 

such an exercise for the pensioners with the larger capital values to be offered the 

choice between with-profits type annuity and an investment-linked annuity. 

 

Dr Muller=s request is to purchase a level, single-life annuity.  This annuity never 

receives increases and ceases on the death of the pensioner, with no benefit to the 

spouse.  For a given capital sum, this type of annuity produces the highest monthly 

pension in the first month.  It is therefore often missold to financially naïve retirees who 

do not understand the erosion of purchasing power that will result over time or the 

importance of providing for their spouse. 

 

To be fair to Dr Muller, he does discuss annuities with fixed annual increases in his 

correspondence, but rejects them for the level annuity and he does go part of the way 

towards protecting his spouse by proposing to use part of his monthly pension to 

purchase life assurance. 

 

It is not clear from his correspondence quite what aim he is trying to achieve that cannot 

be achieved within the options already available to him.  An investment-linked annuity 

would most likely be as suitable, if not more so. 

 

My other comments relate to practical considerations: 

 

Firstly, there are arrangements in place with Sanlam and Old Mutual to continue the 

contact between Naspers and the pensioners that previously existed automatically when 

the pensioners were paid by Naspers.  This will obviously be more difficult when a single 

pensioner is paid by a third underwriter. 
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Secondly, I believe that similar requests were received from a few other pensioners and 

the trustees should be aware of the greater implications of reopening pensioners= 

selections to a wider range of choices. 

 

In summary, while I do not feel that Dr Muller has shown that his proposal has greater 

merits than the offer made to him by the trustees, he does appear to be an educated 

man aware of the critical issues.  In such a case the trustees might take the view that he 

and his family should live with the consequences of his decision. 

 

There were, however, very good reasons for the trustees to limit the range of options 

offered to the pensioners to those offered and to accept exceptions will almost certainly 

lead to problems of administration and problems with other pensioners. 

 

On 22 December 1997 a letter was addressed to the complainant advising him that the 

trustees had taken a final decision that his request could not be approved.  This 

decision, it would seem, was based largely upon the advice furnished by Mr Peile.  

Thereafter, the complainant lodged this complaint. 

 

The complainant contends that the rules of the fund permit the trustees, on retirement to 

allow a pensioner to purchase a pension from an insurer without limiting this to the two 

products which the trustees have prescribed.  He claims that there is a duty on the 

trustees to take into account all relevant considerations including the pensioners= 

requirements and specific needs.  This includes the trustees being fair and evenhanded 

in giving consideration to his proposals and requests.  He argues that the trustees have 

failed to properly apply their minds to his proposals in that they failed to investigate 

properly his long term aims and the means he has selected to achieve those aims.  In 

particular, by failing to give him an opportunity to deal with the actuary=s report prior to 

the trustees taking their final decision.  In conclusion, he argues that the trustees have 

based undue weight on the question of administrative ease and cost and thereby have 

failed to properly apply their minds to the financial advantages which his proposals 

would entail. 

 

The respondent=s reasons for refusing to accede to the complainant=s requests are set 
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out in the correspondence and in the actuary=s report.  They can be summarised as 

follows: 

 

1. The option selected by the pensioner should either be equal to or better 

than that offered by the pension fund. 

 

2. Opening up the options would lead to confusion on the part of the 

pensioners. 

 

3. No commission was payable on the two options. 

 

4. Despite outsourcing the pensioner liabilities, the respondent wished to 

maintain data on the pensioners and this was possible by virtue of the 

relationship with Sanlam and Old Mutual. 

5. Administrative inconvenience might be occasioned by other pensions 

wishing to similarly exercise personal choices. 

 

6. The product which the complainant wished to participate in did not cater 

for his spouse, or pension increases. 

 

7. The two insurers, Sanlam and Old Mutual, are the investment portfolio 

managers of the respondent. 

 

8. It was not clear what aim the complainant was trying to achieve that could 

not be achieved under the two options proposed by the trustees. 

 

Analysis of evidence and argument  

 

This complaint raises fundamental issues concerning the extent to which pensioners 

should be permitted individual choices in relation to their pension options. 

 

In a defined benefit arrangement those choices tend to be limited by the underlying 
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promise of the fund to grant the pensioners specified benefits.  The fund bears the 

liability and the risk (underwritten by the employer) towards the pensioners.  In such 

circumstances the choice of investment rightly and fairly belongs to the fund.  The right 

of the fund to choose derives from the responsibility accompanying the benign 

paternalism inherent in the assumption of the risk. 

 

With the move from defined benefit funds to defined contribution funds, that paternalistic 

philosophy is increasingly becoming anachronistic and is likely to be replaced by an 

emphasis on greater individual responsibility and choice.  The transfer of the investment 

risk from the employer to the member justifies a lower measure of responsibility and a 

diminished paternalistic authority. 

 

The process of transformation undeniably will have its benefits and its pitfalls.  Only the 

passage of time will give us the information whereby we can evaluate the wisdom of the 

new policy and practices. 

 

The respondent fund, as is evident from the constitution and composition of its decision 

making body, was originally structured in a paternalistic mould.  One imagines that its 

structure and style have served both it, and its members, well in the past.  However, the 

restructuring exercise upon which it embarked in 1996 signifies a shift in attitude and 

philosophy.  The amendment to rule 10, through the inclusion of rule 10(6), reflects that 

shift in relation to the pensioners.  Mr Peile, the actuary, has conceded that the rule is 

wide enough to accommodate the request from the complainant.  The entire rationale of 

the new rule is to permit the trustees on request from the pensioners at their discretion 

to outsource the liability owing to the pensioner. 

 

In San Giorgio v The Cape Town Municipal Pension Fund (case no.  PFA/WE/8/98) I 

held that, as part of a trustee=s duty to act with due care and diligence, trustees are 

required to exercise their powers reasonably and justifiably.  A decision by a pension 

fund (or its trustees) which is unreasonable will constitute either an improper exercise of 

power or maladministration as contemplated in the definition of a complaint in section 1 

of the Pension Funds Act. 
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In a constitutional state, with a fundamental constitution, the requirement of 

reasonableness introduces a test of proportionality between the objectives of a decision 

and the means applied to give effect to that decision.  According to  van Deventer J in 

Roman v Williams NO 1998 (1) SA 270(C) @ 281, this means that  judicial review is no 

longer limited to scrutinising the way in which an administrative decision is reached but 

can involve scrutiny of the substance and merits of the decision. 

 

Chapter VA of the Pension Funds Act of 1956, read with the definition of a complaint in 

section 1, subjects the actions of boards of trustees to an administrative law type review 

jurisdiction.  Trustees, as stated, are required to exercise their powers properly and may 

not make themselves guilty of maladministration.  It does not follow that the Pension 

Funds Adjudicator should as a matter of course second guess trustee decisions.  

Nevertheless, in the Rechtstaat, reasonableness is comprised of two elements.  First, 

the decision must be shown to serve a legitimate objective and should relate to 

concerns which are important in a free and democratic society.  Second, the means 

adopted should be proportional to the objective.  Traditionally, the onus rests upon the 

decision maker to justify the reasonableness and justifiability of its decision - in this case 

the respondent pension fund. 

 

The decision of the respondent which is under scrutiny in this complaint, is its decision 

to restrict the options to pensioners to those offered by Sanlam and Old Mutual.  Its 

stated objective in this regard is to protect the pensioners and to provide them with 

benefits similar to those granted by the respondent in terms of its defined benefit 

arrangement.  It also wishes to avoid administrative inconvenience.  In my view, the 

objectives of the restriction on the pensioner=s options are entirely legitimate.  The 

problem lies more in the proportionality of the means selected in giving effect to those 

objectives.  Without question the Awith-profit@ type annuities chosen by the respondent 

closely match the features of the pensions that the pensioners would have received 

under the defined benefit arrangement.  The same cannot be said about the investment-

linked annuities.  The actuary says as much in his report cited above.  Accordingly, it is 

questionable whether the stated objectives of the restrictions are indeed the true 
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objectives.  It would seem that the true objectives are those of administrative 

convenience (including the maintenance of data and the avoidance of confusion) and 

the obtaining of favourable rates for transferring the pensioner liabilities out of the fund 

to insurers with whom the respondent has an ongoing close relationship. 

 

The issue for determination in this complaint, therefore, is whether the means selected 

are proportional to those objectives.  The principle of proportionality comprises three 

elements.  First, the measures adopted must be suitable, carefully designed to achieve 

the objective, and must be rationally connected to it.  Secondly, the means should 

impair the rights of the pensioners as little as is reasonably possible.  Thirdly, there must 

be proportionality between the effects of the measure and its objective. 

The respondent has not furnished me with much evidence in support of its claim that to 

allow additional options would lead to significant administrative inconvenience.  

Alternative and better means of securing his long term financial interests clearly exist for 

the benefit of the complainant.  These alternatives provide him with greater capital for 

his present needs, protection of his spouse through life insurance and protection of the 

capital value of his pension through investment endowment contracts.  On the evidence 

available to me, these financial advantages clearly outweigh the administrative 

inconvenience which may be caused by allowing an individual transfer to another 

registered insurer. 

 

Moreover, the failure of the respondent to engage with the figures put forward by the 

complainant in support of his proposal for the restructuring of his pension suggests that 

the respondent has fettered its discretion by taking a blanket decision to limit the options 

in respect of all pensioners.  Rule 10(6) requires each application to be considered on 

its merits separately.  In considering the complainant=s application the trustees were 

unduly influenced by their blanket decision.  As such, the decision smacks of an 

inappropriate paternalism amounting to a failure to recognise the complainant=s level of 

sophistication as a former senior employee of the participating employer. 

 

However, it needs to be emphasised, the respondent=s attitude towards the complainant 

is motivated by good faith and is born of a well-intentioned desire to protect his best 
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interests.  Yet, such an attitude is misplaced in the application of rule 10(6), the import 

of which is to totally outsource the liability for a pensioner applying in terms of the rule.  

Had the restructuring exercise involved a swop of loan and equity assets for insurance 

investments, with the residual liability for the pensioners remaining vested in the fund, 

such paternalism may well have been justified.  But where the rule permits the fund to 

relinquish itself of all liability towards a pensioner, the trustees may reasonably be 

expected to give full and proper consideration to pensioners= individual choices.  By 

restricting themselves to the two options, basically on grounds of administrative 

convenience, the trustees have unduly fettered their discretion.  There is no 

proportionality between the decision and its effects on the complainant=s investment 

choices. 

 

Additionally, rule 10(6) gives primacy to the needs of the dependants, consultation with 

them and a guarantee of indemnity, as the relevant considerations to be taken into 

account by the trustees when exercising their discretion in terms of this rule.  The 

evidence indicates that the trustees failed to consult with the complainant=s dependants 

nor did they seek an indemnity from them.  Regarding the needs of the complainant=s 

spouse, the actuary in his report recognises that the insurance policy goes some way 

towards protecting her.  Nevertheless, in the response to the complainant=s complaint, 

dated 9 February 1998, the principal officer persists with the argument that the 

complainant=s proposed scheme did not cater for a spouse.  No convincing explanation 

has been put forward as to why the insurance arrangement did not amount to adequate 

protection.  The failure on the part of the trustees to adequately investigate this aspect 

of the scheme, is a further indication that they failed to  exercise their discretion properly 

in relation to the complainant=s application in terms of rule 10(6). 

 

Accordingly, for the aforegoing reasons I am satisfied that the trustees= decision in 

relation to the complainant=s application is unreasonable and in excess of its powers and 

should be set aside. 
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Relief 

 

Section 30E(1)(a) grants me the power to make an order which any court of law may 

make.  As a general principle, the courts are reluctant to substitute their own decisions 

for those of another authority even where that authority is found to have acted in excess 

of its powers.  The usual recourse is to refer the matter back to the body for a fresh 

decision.  However, exceptional circumstances may justify a departure from this 

principle.  Where the end result would be a foregone conclusion, or where it would 

merely be a waste of time to order the tribunal to reconsider the matter, it is inadvisable 

to refer it back to the decision making authority. 

 

The ongoing correspondence in this matter, to my mind, indicates that the trustees are 

likely to stand by their earlier decision.  Moreover, further delay in this matter may cause 

unjustifiable prejudice to the applicant.  The product in which he wishes to invest is 

subject to market fluctuations and it would be unfair to further delay, especially when the 

other pensioners have had the benefit of the restructuring exercise since 1 January 

1998.  Accordingly, I propose to substitute my decision for that of the trustees in this 

matter. 

 

However, my award is subject to qualification.  An order compelling the trustees to apply 

the complainant=s reserve value to purchase a pension with the registered life insurer of 

his choice amounts to a transfer of business from a registered fund to another person 

within the meaning of section 14 of Pension Funds Act of 1956.  As such the transfer 

will be of no force or effect unless the scheme has been submitted to the Registrar  and 

it is approved by him in accordance with the provisions of the section.  

 

Moreover, there is some suggestion in the correspondence that the applicant shall only 

be entitled to the 30% enhancement in the event of him agreeing to the two options put 

forward by the respondent.  The purpose of the 30% enhancement, as stated in the 

minutes of 26 September 1996, is to act as a sweetener to encourage members to 

leave the defined benefit fund.  The outsourcing of the pensioners= liabilities carries 

advantages for the fund.  The 30% enhancement is the price the fund is prepared to pay 
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to acquire those advantages.  To deny the complainant the 30% enhancement simply 

because he wishes to outsource to a different insurer,  without a compelling justification, 

would amount to unfair discrimination.  Accordingly, the complainant=s reserve value,  as 

with the other outsourced pensioners, shall be increased by 30% for the purpose of 

purchasing his pension. 

 

Finally, the transfer shall take place in consultation with the complainant=s spouse and 

shall be subject to the receipt of the indemnity referred to in rule 10(6). 

 

Accordingly, I hereby make the following order: 

 

1. The decisions of the trustees relating to the complainant=s application to 

purchase a pension with a registered insurer are hereby set aside. 

 

2. The respondent is ordered to apply the complainant=s reserve value (enhanced 

by a 30% enhancement) to purchase a pension with the registered life insurer of 

the complainant=s choice subject to the following conditions:- 

 

2.1 the Registrar of Pension Funds approves the transfer in accordance with 

the provisions of section 14 of the Pension Funds Act of 1956; 

 

2.2 the complainant=s spouse and other dependants furnish an indemnity to 

the respondent as contemplated in rule 10(6) of respondent=s rules. 

 

DATED at CAPE TOWN this 11th DAY of MAY 1998. 

 

 

 

 

 

.................................................. 

Prof John Murphy 
PENSION FUNDS ADJUDICATOR  


